THE 


NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 








VOL. XXX NOVEMBER, 1907. 





EDITORIAL NOTES. 


We publish on another page the platforms of the two leading 
political parties of this state, solely to give prominence to their new 
features, and to show the reader that these parties have come pretty 
close together in considering and advocating reforms in political mat- 
ters and in the business administration of state affairs. It will be 
worth while for the reader to refer to these platforms again six months 
hence, and to compare what may be done by the next legislature, how- 
ever it is organized politically, with the declarations in these two plat- 
forms. The Republican platform favors equal taxation, a civil service 
reform act, the election of United States Senators by popular vote, the 
separation of state and municipal elections, a better system of selecting 
grand juries, a direct primary, a commission to regulate public utility 
corporations, the maintenance of the Bishops’ law, the continuance of 
state aid for good roads, the creation of assembly districts in place of 
county districts, the disbursement of state funds only upon the comp- 
troller’s warrant, the consolidation of departments and commissions 
of similar character, and the correction of abuses. The Democratic 
platform proposes that public funds shall only be disbursed by the 
state treasurer, that all public money shall be interest-bearing, that 
public officials shall hold but one office and give attention thereto, that 
public contracts shall be let upon competitive bidding, that numerous 
public commissions shall be abolished and their powers amalgamated 
in one board, that property shall be equally taxed, that the franchises 
of public utilities companies shall be taxed at local rate, that a 
public utility commission shall be established, that there shall be 
rigid economy in state expenditures, that United States Senators shall 
be selected by popular vote, that assemblymen shall be elected by dis- 
tricts, that primaries shall be direct, that state and county officials shall 
be elected instead of appointed, that municipal and state elections 
shall be distinct,that stringent laws shall be passed against briberyand 
the courts be allowed to settle disputes concerning primary elections, 
that voting machines shall be abolished, that interstate toll bridges 
shall be free, that there shall be an extension of home rule in municipal 
government, that there shall be stringent anti-monopoly laws, and that 
a civil service commission shall be established. There is scarcely any 
disagreement between these two platforms. The Democratic propo- 
sitions are more extensively detailed than the Republican, but both aim 
to secure great and needed reforms. We think the people of this state 
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should be proud of both platforms. Each party has charged the other 
with want of good faith in setting forth these wise and in many cases 
new principles, but they prove that public sentiment has been pushed 
to a higher level than it has ever heretofore obtained, and it must be 
that some good will come out of these unique declarations. 


Since the foregoing was put in type the result of the state election 
has been announced, and Mr. Fort was elected by a plurality of more 
than 6,000 votes. The contest was one of the warmest which the 
state has seen in some years, hinging somewhat upon the enforcement, 
or possible repeal, of what is known as the Bishops Law, but perhaps 
even more upon local considerations. It was again apparent Uiat it 
was an evil to intermix the state and municipal elections. ‘There is 
always danger in local fights that state and national issues will be 
lost sight of. It is now to be hoped that the next legislature, which 
will be strongly Republican, will take steps, immediately after the 
session opens, to restore to the people the right to elect their local 
officials at a period distinct from the state election, and also to restore 
to the voter the actual ballot. We notice that in , Massa- 
chusetts there has recently been a decision of the Supreme court 
which declares that any method of voting which hides the ballot from 
the voter is unconstitutional. The decision was against the validity 
of the voting machine in Ward 10 of that city. We believe that our 
highest court would go further, and hold that a voting machine, and 
the names and figures thereon, do not constitute a “ballot,” and that, 
when the constitution of this state, in the case of election for justices 
of the peace, for instance, says that they are to be elected by “ballot,” 
it will not permit of a vote by any other method than that of a visible 
paper ballot. Governor-elect Fort will do well in his first message to 
the legislature to recommend in the strongest terms the adoption cf 
some simplified form of voting by ballot which the people will readily 
comprehend and earnestly approve. 





Vice-Chancellor Bergen has been “promoted” to the office of Jus- 
tice of the Supreme court, an honor due, no doubt, not to politics, and 
not to the friendship of a Governor, but to solid merit. It is a pleasure 
to note that although he has been upon the Bench of the Equity court 
only three and one-half years he has made a deservedly high reputation 
for prompt dispatch of business, for clear-headed rulings and for admir- 
able opinions. There is no reason to doubt that in the higher courts 
of the state, as well in those lower ones where he may be called to 
preside in jury trials, he will give to vexed causes the same scrupulous 
and broad-minded attention and judgment which have characterized 
his official conduct in the past. The Vice-Chancellor appointed to 
succeed him, Mr. Edwin Robert Walker, of Trenton, who, like Mr. 
Justice Bergen, is also a Democrat, is forty-five years of age and in 
the prime of life. He has good Quaker ancestors, and has had twenty- 
one years’ experience as a practicing attorney at the Bar. It is to be 
presumed that the Chancellor has made no mistake in making this 
appointment, and the Journal tenders to Vice-Chancellor Walker its 
hearty congratulations. 
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The enactment of a civil service law in New Jersey is one of the 
things to which both political parties in this state are pledged, and it is 
to be hoped that the next legslature will promptly pass the right kind 
of a civil service measure. The New Jersey State Civil Service Associ- 
ation, with headquarters at East Orange, endeavored to interview by 
letter both candidates for Governor on the subject of the bill pre- 
pared under the auspices of the Association and introduced by Senator 
Colby, but at the present writing (a few days prior to the November 
election) no reply has been received from Mr. Katzenbach. As his 
platform decidedly approves of a civil service law, of course this candi- 
date for Governor must have favored it in some form or other. Ex- 
Justice ort in his reply said: “Of course I am in favor of the most 
effective civil service law with relation to municipal, county and state 
offices which it is possible for the legislature to enact. The days of 
the spoils system have gone. Any recommendation which I can make, 
if elected Governor, to bring about the enactment of an efficient civil 
service statute, will be made.” It will be a glad day for New Jersey 
when an efficient civil service law comes into operation. There is no 
good reason whatever why most of the state, and many of the county 
and municipal officials who are appointed, should be changed with 
every change of administration. It is time we get beyond the point 
when politics count for so much and business qualifications for so 
little. Monarchial countries, which are well governed, are far beyond 
us in this respect. 

The Peoples Lobby, organized a year ago in order to watch legis- 
lation and legislative candidates, on general principles is a good thing. 
When only the newspapers are left to watch the passage of bills and 
to pass on the acts of representatives, it amounts in various instances 
to very little, owing to the partisan points of view necessarily taken by 
the press. An organization of citizens of all parties can be much better 
trusted to engineer the proper laws and especially report on the doings 
of state officials. It was given out at the beginning that the Peoples 
Lobby would report upon the official acts of all members of the legis- 
lature at the close of each session, and would also interrogate in 
advance all candidates for the legislature as to their position on certain 
public non-partisan questions. Unfortunately the first proposal has 
not been carried into effect, and the attempt to carry out the second 
proposition has been done most inefficiently. That is to say, there has 
been published, so far as we know, no statement of the attitude of indi- 
vidual senators and assemblymen on the important bills of last winter, 
especially on those measures of much public importance which failed 
of legislative adoption. The people are, therefore, in the dark as to 
how their representative acted on a great many leading proposed stat- 
utes, which had in them great merit or demerit. And, again, although 
it is true that an effort was made to secure replies from candidates on 
such questions as direct nominations, advisory initiative, a secret pri- 
mary ballot, a civil service law, the regulation of public utilities, a 
stenographic report of legislative proceedings, etc., in which sixty-three 
replies were received out of one hundred and forty-five persons inter- 
rogated, yet even the results so obtained were only sent to the daily 
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press for publication on Oct. 31, five days before the election, and when 
almost every weekly newspaper in the state had printed its last issue 
prior to election. The publication was so minimized as to prove 
worthless for all the purposes for which it was intended. It is to be 
hoped that the Lobby will carry out its intention a little more seri- 
ously the ensuing year. 


NOTES UPON THE STATUTES OF 1907. 





It may be useful to call attention to some of the statutes of the 
year which are of especial interest to lawyers. Some of them are 
already nine months old, but the legislature was in session until in 
September, and the laws that were printed earlier have remained with- 
out an index. 

An act of February 27 made provision for the summoning of juries 
for two weeks on every alternate Monday during the term in counties 
having more than one hundred thousand inhabitants. This plan was 
adopted some years ago in Essex county, and it was found that better 
men could be had to serve on juries if their term of service was lim- 
ited to two weeks. 

The sixth section of the revised “Act concerning corporations” 
was amended March 26 (p. 15) merely for the purpose of declaring 
that cremation companies shall file a copy of their certificate of their 
incorporation with the State Board of Health and obtain a license to 
carry on business. This might have been done by a supplement or 
a separate act. Important revisions ought not to be unnecessarily 
amended. 

An act of April 10, 1907 (p. 68) was passed to correct one of the 
abuses condemned by public opinion during the recent insurance inves- 
tigation in New York. It prohibits insurance companies from contrib- 
uting money or property in aid of any political party or for any polit- 
ical purpose, and declares that any officer, stockholder or agent who 
does so shall be guilty of a misdemeanor. 

Chapter 39 declares that any trustee appointed by a court in the 
place of a trustee appointed by will, or any instrument creating a trust, 
shall have the same discretion with respect to the investment or dis- 
position of property as was given to the original trustee. 

Chapter 42 provides that services of process, notices or orders in 
Chancery upon a corporation may be made upon any officer, or the 
designated agent of the corporation. The pre-existing statute in re- 
gard to service of process upon corporations applied only to suits at 
law. 

An act of April 12 (p. 95) amends the eleventh section of the 
Certiorari act so as to extend its provisions to the review of the pro- 
ceedings for the suspension, dismissal, etc., of any officeholder. 

An act of April 13 fixes a limitation of sixty days upon applica- 
tions for writs of certiorari to assessments for streets and sewers. 

There is an act, chapter 991, covering seventy pages, which pro- 
vides a form of government for cities of the second class having a 
population of less than twenty thousand. It comes into effect only after 
being adopted by the people at an election, but, unlike many of these 
acts, it is permanent and may be adopted at any time. 














ooo = 


iv 


\e 


_~ 











NOTES UPON THE STATUTES OF 1907. 225 


Chapter 114 amends section 84 of the Practice act relating to 
attachment so that it is no longer limited to causes of action which 
arise in this state. 

The expenses of our judiciary system have been increased largely 
by the appointment of circuit judges to try cases in the Supreme 
court, and now the county judges are authorized to appoint lawyers to 
hear their litigated cases in the Orphans’ court and charge the cost of 
it to the county. There are certain counties in which the judge finds 
it impossible to attend to the business of the four or five courts which 
he constitutes, but in others, the judge finds time to practice law on 
his own account, and he will have even more time if he is allowed to 
call on Masters to do his work and get extra pay. It would be better 
to provide for more common pleas judges where they are needed than 
to declare as in the act of May 7, 1907, that the judges of the Orphans’ 
courts may refer litigated cases to Masters who shall be paid by the 
county. 

An important piece of constructive legislation is the enactment of 
the “Sales of goods act” and the “Warehouse receipts act,” Chapters 
132 and 135 of the Laws of 1907. These are codifications of the law 
on these subjects, and they are taken from the English statutes revised 
by Prof. Williston of Harvard Law School on behalf of the Commit- 
tee of the American Bar Association. The English acts have almost 
superseded “Benjamin on Sales.” They are a brief, comprehensive 
and authoritative statement of the law, but, of course, are most easily 
understood by those who are the most familiar with the law as found 
in the cases and the text books. There is not space here to call atten- 
tion to the changes in the law that have been made by the statute, but 
it must be noticed that the sixth section of the statute of frauds (the 
English 17th section) has been extended to cover choses in action as 
well as goods and of the price of $500. The provision is not that the 
contract shall be void as in our statute as revised in 1874, but that it 
shall not be enforceable. ‘This is more nearly like the old phrase ‘ ‘not 
allowed to be good.” The Latin of our sixth section has been cor- 
rected and we need no longer say “a memoranda.” 

Chapter 146 amends section 137 of the “Orphans’ court act” of 
1898, and materially broadens the choice of the executor, adminis- 
trator, guardian or trustee in making investment of trust funds. 
Bonds of any state in the Union which has not defaulted any payment 
on its obligations within ten years previous to the investment; bonds 
of New York or Philadelphia; and first or consolidated mortgage bonds 
of any railroad company which has paid dividends of at least four per 
cent. per annum for the five years immediately preceding the invest- 
ment, constitute the new classes allowed. The amendment further 
allows the investor to lend a sum not exceeding sixty per cent. of the 
value of the security of first mortgage on real property. By this act 
the trustees are allowed greater latitude than the managers of savings 
banks. 

Chapter 149 amends the amendment to the “Act allowing action 
in tort for wrongful death” by extending the period of limitations in 
such actions from one to two years. 
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Chapter 198 changes the time allowed for appeal from final decrees 
in the Court of Chancery from three years to one, and amends sec- 
tion 111 of the Revision of 1902. 

Chapter 199 is along the same line, and provides that the time 
allowed for a writ of error to be brought shall be three months in the 
cases involving possession of a title to real property, and to one year 
in all other causes, instead of three years, as heretofore. 

Chapter 200 declares that recorded agreements for the sale of real 
estate shall be void as against subsequent judgment creditors, pur- 
chasers and mortgagees for value unless a suit be brought to enforce 
for specific performance or rescission within three months after the 
time fixed in the agreement for its consummation; or, if there is no 
such time then within three months of its date—with provisions with 
regard to extension of the time for execution of the contract and with 
regard to the death of the parties. 

Chapter 204 is an important amendment of the 1903 “Act for the 
assessment and collection of taxes.”” The most noteworthy change is 
that property may be redeemed from sale for taxes at any time within 
two years after the sale by paying to the collector the tax, costs and 
interest at twelve per cent. per annum, and the amendment further 
specifies that in no case can the purchaser incur expenses in excess 
of the sum of ten dollars. 

Chapter 231 provides for notice to be filed in the clerk’s or regis- 
ter’s office of proceedings to be taken to enter judgment by confession 
on any bond given with a mortgage. 

A statute of a good deal of importance to merchants and to law- 
yers engaged in collections is Chapter 237 making void sales of stock 
of merchandise or fixtures in bulk otherwise than in the ordinary 
course of trade unless the purchaser shall get from the seller a list 
of his creditors and use reasonable diligence to give each of them 
notice personally or by registered letter. Ss. ©. BK. 


CONGRESS AND THE COURTS. 


Anent the very interesting article on “Judicial Nullification of 
Acts of Congress,” in a recent number of the North American Review, 
several considerations suggest themselves as ones to which the 
author, Professor W. Trickett, seems not to have given due weight in 
his generally able argument. 

Professor Trickett presents two main objections to the assump- 
tion by the United States Supreme court of the power to declare void 
the acts of Congress: (1) that the Constitutional Conventionists never 
meant to confer such power upon the judiciary when they framed the 
Constitution, and (2) that the exercise of such power by the court 
under the circumstances is not only unwarranted by the Constitution, 
but is a usurpation of authority in fact unreasonable and in its possi- 
bilities dangerous. 

In support of the objections it is contended that as the judges 
might be impeached by Congress the latter could by impeachment 
proceedings visit punishment upon the judges of the court for declar- 
ing void the acts of Congress, and that it could not have been meant, 
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therefore, to give to the court a power the exercise of which might be 
influenced by the possibility of reprisal on the part of Congress. The 
answer to that would seem to be furnished by the fact that the Con- 
stitution itself, unquestionably the supreme law of the land, above 
Congress, Court and President, provides (Article III, Section 1) that 
“the judicial power of the United States shall be vested in one supreme 
court,” etc., and further, that “the judges . . . . shall hold their 
offices during good behavior.” Impeachment, then, is manifestly 
limited to the offence of misbehavior. It is difficult by any stretch 
of the imagination, or upon any principle of construction, to conceive 
the judges of the Supreme court chargeable with misbehavior for 
attempting through their decisions to protect inviolable the great 
instrument admittedly the creator of both the courts and Congress, 
and the foundation upon which the entire governmental structure of 
the United States is based. 

Especially does this appear to be so when we read in that same 
Constitution (Article III, Section 2) that, “the judicial power shall 
extend to all cases in law and equity arising under this Constitution.” 
What greater warrant shall be sought by the Supreme court for the 
right to determine constitutional questions? 

Making laws under the Constitution is a legislative function, and 
is reserved for Congress. Interpreting those laws, when a dispute 
arises between Congress and the people over them, is a judicial func- 
tion, and is reserved for the courts. So manifest is this that no Con- 
gress has ever yet suggested an impeachment of a Federal judge for 
presuming to decide a cause on the score of its constitutionality, even 
though the nullification of an act of Congress be. involved in the deci- 
sion. Nor has the court apparently been deterred from making such 
decisions through fear of the national legislature. The internal evi- 
dence, that derived from the great document itself, favors the proposi- 
tion that its framers meant the judiciary to protect it from assault by 
any branch of the government it created. 

Supporting the second objection, it is argued that the people 
could not have intended that nine judges should be able to over-rule 
the acts of two hundred or three hundred representatives in Congress, 
and that “there is no trace in the work of the Constitution-makers of 
an intention to make a court a censor of the work of Congress, while 
furnishing no censor for the acts of the court.” Remembering that 
the nine judges are all lawyers, presumably fairly well fitted by train- 
ing, experience and ability to consider, more or less as specialists, 
the great legal questions involved in constitutional disputes, and 
recalling that the members of Congress are by no means all lawyers, 
and that the special interest of many of them in the legislation sought 
to be passed affects seriously their attitude toward such legislation 
with reference to its constitutionality, even though they be otherwise 
qualified in that respect, it is not hard to believe that the Constitution- 
makers dreaded no calamitous consequences in leaving to the disin- 
terested body of trained lawyers, as judges, the final decision on con- 
stitutional questions. They acted very largely on the same principle 
when they permitted a Senate of some ninety men not directly elected 
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by the people to block the legislation of over three hundred represen- 
tatives who received their credentials immediately from the voters. 

As for “making a court a censor of the work of Congress, while 
furnishing no censor for the acts of the court,” it must be admitted that 
censorship would have to stop somewhere. It may be suggested that 
appeal should lie to some larger court, but that would be in effect 
only another legislature, a sort of a third house, and would hardly get 
rid of the difficulty. It should not be forgotten, however, (and Pro- 
fessor Trickett dwells perhaps too lightly on this) that there can be 
no very serious usurpation of power by the court in declaring acts of 
Congress unconstitutional so long as the people have the power of 
amending the Constitution by the methods prescribed therein. 

Finally, we find that the Constitution-makers incorporated in their 
great work these words: “This Constitution, and the laws of the 
United States which shall be made in pursuance thereof . . . . 
shall. be the supreme law of the land.” The Constitution is an author- 
ity higher and greater than Congress. The latter derives its authority 
from the former. Congress must stay within the limits prescribed for 
it in the instrument by which it is created. When those limits are 
transgressed there must be an authority to call a halt. Concededly 
it cannot be Congress, the transgressor. To give an inferior the 
right to determine of itself whether it is obeying or disobeying the 
mandates of a superior is to leave the latter without power to enforce 
obedience, and renders ineffectual all that the superior may prescribe. 
In drafting the Constitution the Conventionists must have had in mind 
the problem of devising a method of preventing even the people from 
over-riding their own Constitution except after mature deliberation 
and by an orderly procedure. It would seem that they had devised 
such a method when they provided for a Supreme court whose judicial 
power should extend to “all cases in law and equity arising under this 
Constitution.” Thus there is constituted a check upon Congress in 
attempted unconstitutional legislation by vesting in a co-ordinate 
(but, by its nature, disinterested) branch of the government the power 
to nullify the offending acts. There is no more danger in this than in 
the provisions by which the President is permitted to be in a certain 
way a check upon ill advised law-making, and the two houses of Con- 
gress a counter-check on each other. 

LLOYD THOMPSON. 

Westfield, N. J., Oct. 22, 1907. 


One who leaves a horse attached to a wagon, standing unhitched 
in a public highway, and without having the lines within reach, is 
held, in Denver v. Utzler (Colo.) 8 L. R. A. (N. S.) 77, not to be en- 
titled to recover for injuries caused by a collision with an obstruction 
in the highway in case the horse runs away. 





A regulation of a street car company requiring passengers trans- 
ferring to a particular line to make the transfer at a point where it 
may be made more conveniently and safely than at another, which is 
usually overcrowded, is held, in Shortsleeves v. Capital Traction Co. 
(App. D.C.) 8 L. R. A. (N. S.) 287, not to be unreasonable. 
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THE COURT OF REHABILITATION. 


No human being, whatsoever his crime, should be sentenced to a 
definite term in prison. For this, there are a thousand reasons. For 
the moment let one suffice—the financial. The United States spends 
one billion dollars a year to achieve a failure. Annually it spends 
five hundred millions more on a fruitless and farcical contest with 
crime than it does on all its works of charity, religion and education. 
And these conditions, this appalling cost, are, strange as it may seem, 
due solely to the sentencing of criminals to a definite punishment. 

Again, and a better reason: Imprisonment, as inflicted to-day, is 
worse than useless. It is in itself a crime. In almost every case, it 
releases the criminal a more dangerous menace than before his incar- 
ceration. Our criminal law aims to benefit society. In this it fails. 
It should aim to benefit the criminal. In this it could succeed. We 
endeavor to cure crime by a system childishly futile. As well might 
we sentence the lunatic to three months in an asylum, or the victim 
of small-pox to thirty days in the hospital, at the end of these periods 
to turn them loose, whether mad or sane, cured or still diseased. 

The criminal court should determine but one thing—the guilt or 
innocence of the defendant. Has he, or has he not committed the 
crime of which he is accused? If guilty, whether of murder or of dis- 
orderly conduct, the one and unvarying sentence should be banish- 
ment. The criminal code should be stripped to a bare list of the acts 
constituting crimes and misdemeanors, and provision made for a uni- 
form treatment of all those convicted. Banishment, which should be 
spent in prison, should be absolutely indeterminate. By his own deed 
a man has proven himself unworthy to dwell among his fellow men. 
He must remain apart from them forever, or until restored by citizen- 
ship by a “court of rehabilitation.” Is not this equitable? It has re- 
quired a judge and jury to deprive him of liberty, only by a judge and 
jury should be restored. The second judge and jury should form the 
court of rehabilitation. It must be free from sentiment, have nothing 
to do with pardon, remain uninfluenced by political power or the pris- 
oner’s friends, be actuated only by absolute justice. 

Do this, bring the question down to the simple one of guilt or 
innocence, let the sole permissible sentence for any crime be banish- 
ment with the only means of gaining freedom through a court of reha- 
bilitation, and every evil of the criminal law will disappear. 

I grant that prevention is better than a cure. The ideal method 
would be to prevent crime and make the criminal impossible by doing 
away with poverty, drunkenness, and the thousand and one causes of 
crime. But when you have accomnpiished this, you will have created 
an earthly paradise. Perhaps such a day willcome. But in the mean- 
time, something practical should be attempted. 

At present, the state punishes its criminals by death, fine or im- 
prisonment. But does death restore the dead? Is the fine given to 
the one injured? Does imprisonment of the criminal compensate his 
victim? Have these, or any punishment, protected society either by 
reforming the criminal or by deterring others from crime? In other 
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words, has not the state, so clear in defining the duties of the individ- 
ual to itself, failed in its duties to the individual? 

In all ages, punishment by the state has had but three motives— 
vengeance, example and protection. But for the state to wreck ven- 
geance is both absurd and unjust; we abandoned that system long ago. 

Is punishment, then, preventive of increased crime in that the 
death or imprisonment of the criminal acts as a deterrent to others? 
To stimulate ambition or inculcate fear, effective example demands 
publicity. Rewards for bravery, the crowning of scholarship, the 
attainment of knighthood, these are matters of public ceremony. Not 
in secluded spots were martyrs burned and crucified. In public once 
the criminal was executed and his drawn and quartered body sus- 
pended by chains upon the gibbet. Stocks and whipping posts, the 
lashing of heretics through the streets, all these were public shows. 

To-day we cannot claim example as our purpose when the life of 
the murderer is taken in the pale light of dawn, in a little room, and in 
the presence only of a few scientists. Surely, it is not these that 
need the warning! If punishment is intended as an example, let us be 
consistent; let the executions take place in the public parks and let 
the state declare the occasions holidays for the school children. 

Even ignoring the likelihood that the command, “Thou shalt not 
kill,” applies equally to the state and to the individual, is the killing 
by the state an example fitted to deter the individual from a similar 
act? Is it, in fact, much less absurd than if the state were to commit 
theft in order to prove that it is wrong to steal? Moreover, punish- 
ment as example fails because every criminal, regardless of the fate of 
others, either hopes to escape detection, or as in certain cases, he com- 
mits the crime in the heat of passion, when there is no thought or care 
of the consequence. 

The protection of society by means of a definite term of imprison- 
ment inflicted upon the criminal is but temporary. The theory must 
be, then, that imprisonment wil! cure by frightening the criminal into 
permanent good behavior. \Vere this theory correct, there would be 
no second offences, just as there wou!d be no more first offenders if 
punishment were effective as an example. The truth is, that first 
offences are increasing and that even the reformatories do not prevent 
a second. lore than forty per cent. of the inmates of reformatories 
have served time in other institutions; twenty per cent. conduct them- 
selves unsatisfactorily when released on parole, and nearly ten per 
cent. return to crime within a year after regaining freedom. 

These conditions result from a definite, a pseudo-mathematical 
infliction of punishment, in which every crime is labeled and a price 
put upon it previous to its commission. We punish in supposed ac- 
cordance with the gravity of the crime actually committed. The less 
the amount stolen, the fewer the years of commitment. The fact that 
the thief took all that he could find or all that he could carry; that 
petty larceny is not grand larceny merely because the opportunity did 
not present itself, or because the opportunity was not what had been 
expected ; that every housebreaker is a potential assassin who has not 
killed because the necessity did not arise—these are not permitted to 
enter into the question of punishment. The willingness or an unsuc- 
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cessful attempt are lightly dealt with. Yet, can we differentiate? 
Is not the mental condition of all these criminals the same? If one 
may be returned to society with safety to the lives and property of his 
fellows, may not all? 

In truth it is as impossible to punish “crime” as to reward har- 
mony. “Crime” is intangible, as is sunlight or fragrance. We attempt 
to punish an abstract quality, whereas only the individuality of the 
criminal should be considered. Admitting that we should punish him, 
to what extent should we do so? Absolute justice would reply: “To 
the extent of his responsibility for his act.” The insane murderer is 
not executed, nor is the child imprisoned for arson. Self-defence 
annihilates guilt, as almost always does unbearable provocation. 
Here, irresponsibility tempers justice. This should be true of all 
punishment, yet the criminal law makes no provision for the study of 
the accused or convicted man’s heredity, environment, susceptibility— 
a man often of such birth and training that he does not realize one 
whit more than the child or lunatic that he has done wrong. 

Bad example, excitement, fear, egotism, opportunity, wealth and 
indolence, the special character and particular passions of individual 
races; imagination, arousing a mistaken but sincere effort to right 
some social or political wrong; the influence of depraved literature and 
sensational journalism, upon already distorted minds—these do not 
excuse a crime, but in any rational system they must be considered 
in the infliction of punishment. With hundreds of others, they are 
causes for which the condemned was not responsible, but for the 
effects of which he must suffer under the present system of law which 
assumes that the criminal possesses absolute free will to choose be- 
tween good and evil. In this assumption it sets at naught the law of 
cause and effect, acknowledged in every department of science. If it 
be said, “Punish to the extent of responsibility,” how determine the 
responsibility? Offenders must be dealt with as individuals, not as a 
class or even in classes. Omnipotent knowledge only could decide 
the exact punishment justly to be given. 

Here, then, is the situation. Vengeance, entirely, and example, 
largely, have been abandoned as motives for imprisonment; the more 
modern attempt to make it protective of society is a failure. The pres- 
ent indeterminate sentence is farcical because it is indeterminate in 
name only; and, even aside from the failure of all punishment, as such, 
it is wrong because it is humanly impossible to determine what is just 
punishment. 

Imprisonment now means practically for a fixed period. Beyond 
the slight reduction for good behavior, nothing the prisoner can do 
will hasten its termination. Good behavior becomes, therefore, mere 
inertia. Is there in such an existence, any effort, either by himself or 
by the state at a cure, reformation, rehabilitation—call it what you 
will? To make the convict walk in a degrading manner, to garb him 
in humiliating fashion, to assign him a number in which all individual- 
ity vanishes, to force him to the performance of certain tasks at the 
mechanical command of a bell or whistle, or worse, to submit him to 
the horrors of enforced solitude and idleness of mind or body, or both 
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—is there in such a system anything influencing him for good, sending 
him out a useful, an honest and an ambitious mentber of society? 

If he has been convicted of a crime of some originality or daring, 
or peculiar atrocity, or of one having a tinge of the romantic, the mys- 
terious or the picturesque, keepers and prisoners alike make of him a 
sort of hero. Visitors eagerly ask about him; jailers exhibit him with 
the pride of connoisseurs. The ego inseparable from criminalty is 
flattered, developed, further distorted. 

In serious truth, conventional prisons are universities wherein are 
given post-graduate courses in crime. Because he knows something 
of evil we send a man where he will learn all of evil. “Once a crook 
always a crook,” is the universally cynical, perfectly natural and not 
altogether incorrect verdict of police and prison officials. The public 
shares the belief. The ex-convict is distrusted. Employment is re- 
fused him. The first offender soon becomes the habitual criminal, for 
poverty forces him back to crime. 

At the best, then, we have imprisoned Lucifer and liberated Beel- 
zebub. The state spends millions upon capture, nothing upon reha- 
bilitation. Prison experience is conducive to improved physical 
health. The mental change is for the worse. Physical strength with 
a prison record adds nothing to a man’s honest earning capacity; it 
may add greatly to his successful pursuit of crime. The state, indeed, 
seems desirous that the man shall not reform. Having done nothing 
for him during his imprisonment, at its close it gives him ten dollars 
and transportation to the place in which he was convicted—the one 
spot on earth to which, usually, he should not go. There reside the 
criminal influences originally sending him to prison; there is his record 
best known, and because of this, there the probability of securing hon- 
est employment is least. 

It is within reason to insist that the state, which has ruled that the 
individual is responsible for his act, has itself certain responsibilities 
to the individual even aiter conviction. But at this point, the state 
at present assumes its whole duty completed and by both state and 
society the prisoner is at once abandoned. Such is not the fate of 
asylum or hospital inmates. ‘heir individual needs receive attention. 
This the state admits it owes them. 

Doubly does this duty to the individual devolve upon the state 
in its relation to the criminal. The prisoner’s mental, moral and phys- 
ical condition must be diagnosed and readjusted. Prison life must be 
one, not of suffering, but of preparation—preparation for liberty. In- 
dependence, courage, right thinking, mental discipline—these are the 
qualities he will need if he is not again to fall. The criminal law 
should be for his benefit—for the benefit of the one bad citizen in one 
hundred ; only secondarily should it be for that of the ninety and nine 
good citizens. In short, criminal law should not be for the protec- 
tion of society, but devote itself to the reformation of the criminal. 
The commission of crime is the sign that a man needs reformation; 
it is the red flag which tells the state to sequester and educate him. 

The mental attitude of the prisoner is the key to the whole prob- 
lem of crime and imprisonment. How frequently comes to the lips 
the expression: “I never even thought of such a thing!” simple and 
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unnecessary indication of the inception of action. Clarify the thoughts 
of a criminal and he ceases to be a criminal. Imprisonment will 
always be useless unless it makes a man desire to reform and gives 
him the means to do so. This is the duty of the state; this is the right 
of “the man inside.”— Roland B. Molineux in ‘‘ Charities and Commons,’ 
Sept. 28 


ABOUT PREVIOUS GOVERNOKS OF NEW JERSEY. 


Colonel Edward D. Fox, who has been Executive Clerk at the 
State House, Trenton, for forty-one years past, is said to have known 
more public men and politicians during that period than any other man 
in New Jersey. He has served as head clerk under every Governor 
and Acting Governor from 1866 down to the present hour. The list 
includes Governors Marcus L. Ward, Theodore F. Randolph, Joel 
Parker, Joseph I. Bedle, George B. McClellan, George C. Ludlow, 
Leon Abbett, Robert S. Green, Leon Abbett (second term), George T. 
Werts, John W. Griggs, Foster M. Voorhees, Franklin Murphy and 
the present Governor, Edward C. Stokes, and Acting Governors Voor- 
hees, David ©. Watkins, William M. Johnson and Edmund W. Wake- 
lee, a total of fourteen Governors and three Acting Governors. 

There was a tinge of romance in young Fox’s connection with the 
Executive Department. The youngster had a passion and genius for 
drumming, as the dented milk pans of his mother bore testimony, and 
as he was also an ardent patriot, he went, when 15 years of age, as 
drummer in the Fifth New Jersey regiment soon after the War of the 
Union broke out. Marcus L. Ward, a prominent Newark business 
man, patriot and philanthropist, was constantly making trips to the 
front looking after the interests of the New Jersey soldiers. 

He took charge of the money and messages they sent home to 
their parents, established funds for paying postage on their letters, and 
saw to it that the sick and wounded were properly cared for. The 
bright young Trenton drummer boy attracted Mr. Ward’s attention, 
and they became great friends and cronies. Mr. Ward took messages 
and money from “Eddie,” as everybody called him, and as everybody 
calls him still, to his home in Trenton, and a warm feeling of affection 
developed between the millionaire philanthropist and the little drum- 
mer. 
When Marcus L. Ward became Governor in 1866 he sent for his 
young friend and made him page in the executive office, and a little 
later promoted him to the position of executive clerk, which he has 
held for forty-one years, and will no doubt continue to hold to the end 
of the chapter. Governors come and Governors go—Democrats, Re- 
publicans and reformers—but “Eddie” Fox, like Tennyson’s brook, 
seems to go on forever. 

Colonel Fox’s reminiscences of the various Governors he has 
served under are pithy and just, and show that he has made a thought- 
ful and discriminating study of their mental and moral qualities. He 
naturally has a warm place in his heart for Marcus L. Ward. He 
thinks Governor Ward was one of the noblest men who ever occupied 
the executive chair. “The calibre of a Governor,” he said, “is shown 
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by the character of the men he selects for the heads of the depart- 
ments. Governor Ward brought forward such men as Frederick L. 
Frelinghuysen and George M. Robeson as Attorney Generals ; William 
L. Dayton as private secretary; Horace N. Congar as Secretary of 
State; Barker Gummere as Clerk in Chancery, etc. It was Governor 
Ward's custom, as it was of all the governors of that period, to consult 
quite often with these leaders as to policies and political plans. They 
were regarded as the Governor’s Cabinet. Governor Ward was a man 
of the most humane principles and spotless character. 

“Governor Randolph, who followed Ward, was a Democrat. He 
was the most exclusive and aristocratic Governor we have had in my 
time. Nobody could be admitted to his office without first sending his 
card. But he was a man of high principle and surrounded himself 
with men of brains and character. He picked out and brought for- 
ward Henry C. Kelsey, the unknown editor of a country weekly in 
Sussex county, and made him Secretary of State. 

“Mr. Kelsey became one of the most conspicuous and influential 
figures in New Jersey politics, a position he held for a quarter of a 
century. He is still living in vigorous health and directing large 
financial and business affairs. Governor Randolph also brought into 
the limelight of state politics the late Henry S. Little, who was also a 
power in the Democratic party for almost a generation, as Clerk in 
Chancery and member of that famous and powerful triumvirate known 
for years as the ‘State House Ring’—Henry C. Kelsey, ‘Staff’ Little 
and Benjamin F. Lee. This was the most formidable political com- 
bine ever known in this state. It was known as the ‘maker of gover- 
nors, and was supreme in Democratic councils in this state until its 
power was finally broken by Leon Abbett. They were men of high 
ideals, and kept the Democratic party clean and full of the virility of 
high purpose. When their power was broken the party entered upon 
a career that ended in disaster. 

“Joel Parker, who followed Randolph, was known as the ‘great 
commoner’ and as the ‘War Governor,’ as he had served a previous 
term from 1863 to 1866. He was the most democratic of all the old- 
time governors. He sent for me soon after his inauguration and said: 
‘Now, Eddie, I want you to take the doors of the Executive Depart- 
ment off their hinges and let everybody who wants to see me come 
right in.’ He was a man of wonderful common sense, and solved all 
questions with much of the tact and good judgment that was so char- 
acteristic of Vice-President Hobart. He was a genuine Democrat, 
calling men in an unaffectedly familiar way by their first names, 
‘Tom,’ ‘Dick,’ ‘Harry,’ etc., and putting on no airs. He was one of 
the very few governors who left the executive office more popular than 
when he entered it. 

“Parker was followed by another Democrat, Joseph D. Bedle, who 
brought to the office legal attainments of a high order. When nom- 
inated for Governor he was a judge of the Supreme court, and he 
refused to resign or to take any part whatever in the campaign, to 
the intense disgust of many of the Democratic leaders. But his in- 
dependent attitude was endorsed by the people of the state, he being 
elected by more than thirteen thousand majority. Bedle made a very 





ABOUT PREVIOUS GOVERNO''S OF NEW JERSEY. 335 


conscientious and high-class Governor. He would give no counte- 
nance or support to mean men or crooked measures. He was a strik- 
ing man in his personal appearance. His eyes were as bright as 
stars, and he wore long hair and was handsome and picturesque. 

“The most honorable Governor I have ever known was George 
B. McClellan, who came next. He was as gentle and tender-hearted 
as a woman, and the acts of philanthropy and kindness that he per- 
formed during his administration would fill a book. - On one occasion 
a miserable looking, barefoot little girl was seen peering in the door 
of the executive mansion and the janitor was heard to gruffly order 
her away. Governor McClellan happened to see the incident, and 
calling me in asked me to find out about the child. She told a pitiful 
tale of poverty and distress, and Mr. McClellan investigated the case, 
found it as represented, and provided relief. Scores of such cases 
occurred during the administration of this big-hearted Governor. 

“McClellan was a plain, honest soldier, who knew nothing about 
politics and the wiles and double dealings of the game. He carried 
into the performance of his duties the straightforward principles he 
had learned at West Point, and the Democratic politicians often 
gasped with dismay at the blunt and open-eyed candor and honesty 
of their Governor. He was a great admirer of the late Major Ander- 
son, who was Republican State Controller during part of his term. 
The major was one of the brainiest men in the state, and as Governor 
McClellan was also a man of high intellectuality he naturally took 
to him, and often consulted him in preference to his own party leaders 
about matters of policy. Scheming spoilsmen saw Governor Mc- 
Clellan retire from the office with sighs of relief and the people of the 
state with deep regret. He was a noble, high principled, lovable 
Christian gentleman. 

“George C. Ludlow, the next in succession, was a man of blunt 
honesty of purpose, of genial, democratic manners and hard common 
sense. His administration was not very notable. 

“Leon Abbett, who, like Fred Parker, was twice elected Governor, 
was one of the most picturesque and forceful personalities in New 
Jersey politics. He was a man of soaring ambition, of fierce energy 
of character and of absolute fearlessness. The two great fights of his 
life were to compel the railroad corporations to pay a fairer share of 
taxes and to win election to the United States Senate. To these pur- 
poses he bent all the marvelous energies of his resourceful nature and 
put up fights that convulsed the state from Sussex to Cape May. 
There is no doubt that he set in operation the forces that have finally 
worked out the solution of the railway tax question. He was never 
given the credit that was justly his for the courage and ability with 
which he took the hitherto invincible giant corporations by the throat 
and brought them to their knees; but history will do justice to his 
efforts. He was also disappointed in his senatorial struggle, the prize 
after he had won it being snatched from his hands and carried away 
by another. His intimate friends know that he died a bitterly disap- 
pointed and broken-hearted man. 

“Robert S. Green, who came between Abbett’s two terms, was 
one of the ablest constitutional lawyers this state ever produced. He 
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was also a man of Spartan honesty, and despised mean men and their 
dirty tricks.” 

Of the living former Governors—Griggs, Werts, Voorhees and 
Murphy—Colonel Fox does not think it would be in good taste to dis- 
cuss. His relations with them all were of the pleasantest character, 
and he holds them in high esteem. —Trenton State Gazette. 





PARTY PLATFORMS IN NEW JERSEY. 


We have never deemed it necessary to publish in the Journal the 
platforms of political parties. Usually they are strictly partisan, and 
it would subserve no good purpose in a legal periodical. But the plat- 
forms of both parties in 1907 mark such a great advance in sentiment 
on reform measures that we now make an exception, and publish them 
as matters of permanent record. It will be seen that they agree on 
more points than they differ, and that if they are at all followed out 
by the successful contestants for office, especially by the next legisla- 
ture, New Jersey will have made an immense stride forward in polit- 
ical and business progress toward high ideals. 

THE RKPUBLICAN PLATFORM. 


The Republican party again presents to the people of New Jersey 
an account of its stewardship and offers its record of faithful execution 
of pledges as a guarantee of future performances. 

We indorse the administration of President Roosevelt as courag- 
eous and patriotic, distinguished by intelligent, earnest and successful 
efforts to promote the welfare of all the people. Continued prosperity 
has been maintained in every branch of industry, and the position of 
the nation at home and abroad is stronger and better than at any time 
in its history. 

We also indorse the wise, progressive and successful administra- 
tion of Governor E. C. Stokes. 

The Republican party came into power after a long period of 
misrule, during which the state government had been administered in 
a spirit of partisan greed; actual dishonesty had marked many trans- 
actions; the state’s money had been expended without authority of 
law, necessitating a diversion of the school fund to save the party then 
in power from the odium of a state tax; political power had been per- 
petuated by the creation of partisan officeholders, and by legislative 
gerrymanders; by the corruption of the ballot and by the wholesale 
pardon of convicted criminals. 

To remedy these abuses and rescue the state from misrule and 
disgrace the people called upon the Republican party. Its fourteen 
years’ record is a story of faithful performance of this duty and of 
increasingly high standards of good government. 

Republican administrations have pursued a consistent policy of 
advancement and reform. 

Republican legislation drove the gamblers’ vice from our state and 
pledged her constitution to its perpetual banishment. 

It inaugurated a system of publicity in appropriations. It has 
inaugurated a policy of using the surplus of the treasury for the pay- 
ment of local school taxes. 
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In the fulfillment of its pledges to give a fearless and thorough 
consideration to the long-standing problems of equal taxation as be- 
tween railroads and other property it has passed the laws declared 
valid by the courts of the state, which have increased the revenues of 
our municipalities and raised the state’s income from less than $1,000,- 
000 to $3,500,000 per annum, $2,500,000 of which is distributed by law 
to the local taxing districts for school purposes. 

The Republican party has inaugurated a policy of taxation of 
corporate franchises, and by which the state annually collects a large 
sum for distribution to the taxing districts. We favor such systems 
as will compel franchises to bear a just share of the burden of tax- 
ation as compared with corporate and individual property. 

A Republican senate has twice passed a civil service reform act, 
which has been defeated by the present Democratic House of As- 
sembly. We pledge ourselves to the enactment of a comprehensive 
civil service measure in the interest of higher efficiency in adminis- 
trative affairs. 

The legislature has passed resolutions favoring an amendment 
to the I*ederal Constitution of the election of United States Senators 
by popular vote; and until such amendment has been adopted ‘we 
favor the enactment of a law for expression in some authoritative way 
by the voter of his choice for United States Senators. 

We believe in the separation of state and municipal elections 
and to that end favor a constitutional amendment providing that 
national and state elections shall be held in even years and municipal 
elections in odd years. 

We have enacted legislation for the reform of our petit jury sys- 
tem, and we pledge a continuance of our efforts for a better system 
of selecting grand juries. 

Our primary law, a Republican enactment, has done away with 
violence and fraud at the primaries, and has enabled voters to express 
their choice and exercise their will in the nominating conventions. 
We pledge ourselves to such amendments of this act as will simplify 
and improve our primary system. We favor the modification and 
simplification of the present primary law in the respects in which it is 
now cumbersome and intricate; and we believe that the most effective 
method to accomplish this purpose is a direct primary for candidates 
for all municipal and county offices, including senators and assembly- 
men, and we favor such an amendment of the primary law as will 
accomplish this end, with proper provision for judicial review and 
recount. 

The party has already undertaken the question of supervision of 
public utility corporations, with a view of increasing the efficiency, 
safety and economy of service in the interests of the public. We 
pledge ourselves to enact a law providing for a commission with 
ample jurisdiction and powers to enable it to regulate such corpora- 
tions effectively and authoritatively. 

The Republican party has accomplished needed reform in excise 
legislation and pledges itself to maintenance of it. 

The policy of state aid for good roads was inaugurated by the 
Republican party, and this policy has placed New Jersey first in the 
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nation in its road system. The Republican party stands pledged to 
its continuance. 

\We favor the pending amendment of the constitution providing 
for the creation of assembly districts, passed by the present legislature 
upon the recommendation of a Republican Governor. 

\Ve favor a law providing that all moneys collected for or belong- 
ing to the state shall be paid into the state treasury, and that no dis- 
bursements of state funds shall be made except upon the audit and 


warrants of the comptroller. 

\We believe in simplicity of government, and we favor a consoli- 
dation of all departments and commissions of similar character, and 
regret the failure of the Democratic house of assembly to co-operate 


with the senate to this end. 

We pledge ourselves to correct any and all abuses that may be 
found in any state department or institution, and to hold all officials 
to a strict accountability for faithful public service. 

We call the attention of the people to the incompetency of the 
Democratic house of assembly; to the disgraceful scenes that marked 
its proceedings; to its absolute control by the lobby; to its refusal to 
pass laws for the improvement of the civil service; to pass laws for 
the reform of the grand jury system; to permit the submission to the 
public of the question of separation of the state and municipal elec- 
tions, and to the reform measures passed by the Republican senate. 


THE DEMOCRATIC PARTY PLATFORM. 


The Democratic party of New Jersey, through its representatives 
in convention assembled at Trenton this 17th day of September, 1907, 
makes this declaration of principles: 

Virtue in state government depends upon and is measured by 
the integrity of its servants. The reprehensible practices of state 
officials of retaining and applying public funds to their personal ad- 
vantage and to the detriment of the state, persistent and chronic fail- 
ure to discharge official duties, commonly called “absenteeism,” occu- 
pying dual positions carrying double emoluments, but involving no 
increased labors, nepotism, the constant multiplication of commissions 
to discharge similar public functions, the extravagance and wasteful- 
ness of the State House commission in the construction of public 
buildings, the non-feasance and gross mismanagement of the managers 
of state institutions, warrant unqualified condemnation and demand 
immediate correction, and to this end we favor and bind ourselves to 
the enactment of laws whereby: 

Public funds shall be paid to and directly disbursed by the treas- 
urer of the state. “One State and One Purse.” 

Public moneys shall be interest-bearing in all cases. 

Public officials shall give daily attention to the discharge of their 
duties, and shall be permitted to hold but one office. 

Public contracts shall be made and supplies purchased upon com- 
petitive bidding after due advertisement. 

The numerous commissions now having charge of the public 
water supply, sewage and other matters, pertaining to public health, 
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shall be abolished, and their powers and duties vested in a reorganized 
state board. 

State boards and commissions exercising kindred functions shall 
be consolidated. 

\We reiterate the demands of the Democratic platforms for many 
years past for the equal taxation of all property not used for religious, 
charitable or educational purposes. 

We declare for the taxation of the tangible property of railroad 
and canal companies where located, and the taxation of their fran- 
chises by the state, and we insist that the legislation on taxation 
enacted since the ascendency of the Republican party in this state has 
been the result of Democratic initiative, but has not measured up to 
the constitutional requirement of equal taxation. 

We declare for the taxation at local rates of the value of the fran- 
chises of public utilities companies in place of the present inadequate 
taxation under the Voorhees law. 

We favor the establishment of a commission with ample powers 
for the proper reguiation of steam and trolley railroads, electric light, 
gas, water, telegraph and telephone companies and all other public 
utility corporations. 

We call attention to the constantly increasing cost of the state 
government under Republican rule, the yearly expenses having been 
increased from $1,857,982 under the last Democratic administration, 
to $4,553,685.57 for the present year, and demand that rigid economy 
be exercised in future expenditures to the end that the surplus reve- 
nues may be applied to the lessening of the burden of taxation upon 
our citizens. 

In recognition of the constitutional doctrine that all political 
power is inherent in the people, we favor the enactment of laws, and 
where necessary constitutional amendments, providing for 

The selection of United States Senators by popular suffrage. 

The election of assemblymen by districts. 

The nominating of candidates for public office by direct primary 
vote, without the intervention of delegates or conventions. 

The election by the people of the principal state and county 
officials. 

In order to secure the true expression of the will of the voter we 
favor: 

Municipal elections distinct from state and national elections. 

The passage of stringent laws against bribery and corruption in 
all elections, primary and general. 

The vesting of summary jurisdiction in the courts to settle dis- 
putes growing out of primary elections, with ample power to order 
recounts. 

The abolition of the voting machines. 

We favor the acquisition by our state and sister states of all 
toll bridges crossing interstate boundaries in order that the same may 
be made free for interstate traffic. 

We favor the greatest extension of the principal of home rule in 
municipal government, securing to each municipality the absolute 
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control of all matters requiring local administration, without undue 
interference by the legislature. 

We favor the enactment of stringent anti-monopoly laws. 

We favor the establishment of an elective civil service commission 
by an act which will take the employment of subordinate public off- 
cials out of politics. nF 

We ask the support of all citizens favoring these principles. 


HOWE AND HUMMEL. 


“Howe & Hummel” were better known to the general public 
throughout this country than were some of the greatest lawyers of 
ltheir day. The two men were better known in England than any of 
the famous barristers of that country were known here. Although it 
had some imitators, the firm was never duplicated—and never will be. 
It was sui generis and has passed away, and in its passing New York 
seems to have lost one of its famous institutions. 

Up to 1900, when Howe & Hummel removed to the New York 
Life Insurance Company’s building on Broadway, the former office of 
the firm, in the old-fashioned red brick building at the southwest cor- 
ner of Centre and Leonard streets, was one of the show places of the 
town, standing as it did under the shadow of the old Tombs prison. 
Across the front and side of the building were huge signs bearing the 
words “Howe & Hummel.” 

For many years and during the days of greatest renown and pros- 
perity, Howe & Hummel! occupied the entire first floor of this building. 
Inside the offices there was no pretense of style. The furniture was of 
the plainest description, the floors were uncarpeted, and law books 
were scattered around on tables and chairs amid a lot of rubbish. In 
the front reception room was a huge old-fashioned iron safe marked 
“Howe & Hummel.” 

William F. Howe, better known as “Howe the Lawyer” and “Big 
Bill,” would frequently gaze at this safe and laugh. On such occa- 
sions he would tell how Hummel bought the safe years ago for ap- 
pearance sake, and then Howe would laugh again. Howe & Hummel 
had little use for a large safe. They did not keep books, and each 
member of the firm carried the money he collected by way of fees dur- 
ing the day in his pocket. At the close of each day’s work—before the 
firm moved to the Broadway offices—it was the habit of Howe & 
Hummel, with the young lawyers associated with them, to gather 
around a table, and then each one was expected to empty out upon the 
table the fees collected during the day. The money was then counted, 
and each received his share of the total based upon the proportion of 
his share in the firm’s business. Later, this daily division was discon- 
tinued, and the dividends were declared each Friday night. After 
Howe’s death Hummel adopted more up-to-date business methods. 
But this old iron safe had its use. As recently as 1898 waiting clients 
on winter days were frequently astonished as well as amused to see 
an office boy make a rush at the old safe, throw open its ponderous 
doors, take from its yawning inside an antique coal bucket and dump 
its contents into the large stove that stood in the middle of the floor of 
the reception room. 
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Hummel occupied, as his private office, a good-sized room facing 
on Centre street. Here he received and was retained by many of the 
leading theatrical managers, actors, actresses, and most prominent 
sporting men of the day, as well as many men and women of wealth 
and frequently of social standing. The walls of Hummel’s private 
office were covered with signed photographs of actresses and other 
celebrities. In another room liowe for years received and advised 
and was retained by some of the most notorious criminals of the day, 
and was also retained by many a person charged with high crimes, 
from murder to the receiving of stolen goods. 

The reception room in the dingy old building where Howe & 
Hummel did a thriving business and one that should have made mil- 
lionaires of them, from 1870 to 1990 was always crowded with waiting 
clients, private detectives, process servers, and a small army of office 
boys and clerks, while cabs and carriages stood in line outside. Such 
a scene could not be found in any other law office in the town. Those 
were the haleyon days of Howe & Hummel—when [lowe was in 
almost every leading criminal case and Hummel had a retainer in 
every divorce or theatrical case that was worth being in. 

The firm of Howe & Hummel, says the Evening Sun, was feared 
by both men and women who burned the candle at both ends and 
lived the life that leads to the divorce court and were involved in in- 
trigues that are apt to result in actions for breach of promise of mar- 
riage or for alienation of affections. A letter bearing upon it the 
imprint of Howe & Hummel was apt to cause the gay man—old or 
young “old boy”—who received it a panic and a hasty mental review 
of all his little affairs of the heart or of passing fancy. 

Not long ago, while discussing the putting out of business of 
Howe & Hummel, a lawyer said: “I have a client, a gay old broker, 
who once told me that it was his daily prayer for years past that he 
might never find in his morning’s mail a letter bearing the words upon 
it ‘Howe & Hummel.’ He said to me, ‘Really, old chap, if I saw Howe 
& Hummel on a letter addressed to me, I would die of fright.’ ” 

There is a legend to the effect that some years ago a prominent 
and witty business man, when he chanced to meet an old friend in the 
office of Howe & Hummel, said: 

“So you are here, too? Hope she was a pretty girl and you didn’t 
have to pay too high for your little experience.” 

But when, so runs the legend, the other fellow flushed and 
sighed, the first man said: 

“There, don’t mind! Secrets are kept here—when once paid for— 
and there are two things that no one who enjoys life can escape— 
death and Howe & Ilummel!”’ 

They of guilty conscience need fear no longer the name of Howe 
& |iummel, for it has passed away. Bill Howe has been in his grave 
for five years, and Abe Hummel will be for one year, less two months 
off for good behavior, “civilly dead.” 

Thirty-seven years ago William Frederick Howe took into part- 
nership with him his former office boy, Abraham H. Hummel, and 
founded in 1870 the law firm of Howe & Hummel, which afterwards, 
in the language of District Attorney Jerome, became “for more than 
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twenty years a menace to this community.” Three years before the 
firm was formed Hummel! entered Howe’s office as a combination 
office boy and law student. Almost from the start the big lawyer 
began to call the diminutive little Hummel “Little Abey,” and Hum- 
mel remained to Howe, until Howe’s death in 1902, “Little Abey.” 
The big lawyer’s liking for Hummel was remarkable, and he never 
wearied of telling what a bright fellow “my little Abey is.” It would 
have been a blow to Howe, his friends have said, had he lived to see 
his “Little Abey” sentenced and sent to the penitentiary. But it is 
safe to say that he would have spent his last cent to save his “Little 
Abey” from a convict’s cell. 

The partners were in marked contrast: Howe, tall, broad should- 
ered, and massive, and Hummel, short, slender, narrow shouldered, 
but with a large head. Howe always wore “loud” clothes, fancy waist- 
coats decorated with gold and jeweled buttons, and an especially 
characteristic old yachting cap trimmed with gold braid and gold but- 
tons. Hummel always dressed in dark-colored clothing of modest cut. 
Howe wore many huge diamonds, because, as he once said, “I love 
their glitter and sparkle.” Hummel’s only jewelry was a thread of a 
gold watch chain and plain gold cuff links. They both loved the good 
things of life, but were moderate in their habits. They rarely missed 
the racetracks, and the two partners, “Big Bill” and “Little Abey,” 
were known to every frequenter of the turf. Howe frequently said to 
the persons who gathered around him on the morning after he had 
been to the races: 

“T cannot understand it. Abey and I go to the races; on the way 
out we discuss the horses and pick those we are going to play for 
winners. Then after a while I lose sight of Abey, and when we start 
for home Abey has money in every pocket and I have to borrow car 
fare. Abey is a smart fellow.” 

William Frederick Howe was more than “smart.” He was a great 
criminal lawyer, even in the days of such leaders of the criminal bar 
as James T. Brady, Daniel Dougherty, John Graham, William A. 
Beach and many others. He was one of the last of a coterie of great 
criminal lawyers to survive the close of the last century. During the 
civil war he became known as “Habeas Corpus Howe,” because of his 
success in obtaining the release on writs of habeas corpus of drafted 
men. Later he became known as the “Father of the Criminal Bar,” 
and to the masses of crooks and criminals as “Howe the Lawyer.” It 
has been said that during his fifty years of active practice Howe 
received retainers in 1,000 homicide cases. The records of the office 
of Howe & Hummel show that he acted as counsel for some 650 mur- 
derers. Almost from his first appearance at the bar of the city Howe 
took a foremost place among the criminal lawyers, and he retained it 
for nearly a half century. 

Many years ago an assistant district attorney, while summing up 
to a jury, warned the jurors not to be swayed by the prisoner’s coun- 
sel. “Weeping Bill Howe’s tears,” was the phrase used. When his 
turn came, Howe said: “A man who ridicules me for weeping at the 
sorrows of this prisoner—a man charged with the murder of a woman 
—whether the unfortunate prisoner is guilty or innocent, is sure to 
come to a bad end.” 
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Several years afterward Howe was reminded of this incident, and 
was asked if the assistant district attorney in question had come to a 
bad end. “Alas, yes,” exclaimed Howe, “a most fearfully bad end. 
He—he—is now trying cases for a heartless railway corporation.” 

Another story of Howe’s tears is told in connection with a case in 
which he appeared for the defendant before Recorder Hackett. Mr. 
Howe had just succeeded by his eloquence, aided by his tears, in 
obtaining in rapid succession the acquittal of several men charged 
with homicide. The recorder was somewhat disgruntled. Howe en- 
tered upon the defence of a woman charged with homicide. She was 
seated with her child on her knees. While Howe was pleading for 
her acquittal he was seen to scowl at his client. She gazed at him in 
blank amazement, and Howe moved up closer to her and the baby. 
Suddenly the baby began to cry. Howe wept as the baby’s screams 
suddenly ceased. Recorder Hackett looked up with a smile and re- 
marked: “Mr. Howe, you had better give the baby another jab with a 
pin.” In telling this story, as he frequently did, Howe said: “That 
remark of the recorder’s about the jab of the pin won a nearly hopeless 
case for me, for I used it against him for all I was worth and got an 
acquittal.” 

In 1900, Howe & Hummel moved from the old Centre street office 
to offices in the basement in the rear end of the New York Life Insur- 
ance Company’s building. There the civil branch of the business 
under the master hand of Abe Hummel was at its best. Howe had 
practically retired from practice and Hummel and his associates did 
not find money enough in the criminal practice to engage in it ex- 
tensively. 

The civil end of the business, including divorce suits, matrimonial 
differences, breach of promise of marriage actions, suits for alienation 
of affections, was yielding, it is said, the large income of $300,000 a 
year, with office expenses of some $25,000 a year. Hummel was the 
representative of nearly every prominent theatrical manager, actor 
and actress in the country. Ile was retained in all the sensational 
civil actions. His fame had become international. He represented 
many foreign managers and actors. He was the representative in the 
United States of the Society of French Authors. It is said that 
between the years 1900 and 1905, before the Dodge-Morse expose, the 
firm brought about settlements of large amounts in many social scan- 
dals that never found their way into the public press. 

The move from the old Centre street office seems to have brought 
bad luck to the firm. Shortly after the removal ilummel went abroad 
on a visit and was nearly killed in a cab smash-up in London. In 
1902 Howe died suddenly. Then came the Dodge-Morse scandal, fol- 
lowed by Hummel’s trial and conviction.—Law Notes for September. 





Railroad rong o8 in charge of a passenger train are held, 
Illinois C. R. Co. Cruse (Ky.) 8 L. R. A. (N. S.) 299, not to be 
bound to ere vier the need of assistance e of a woman in feeble health, 
encumbered with a young child and a valise, so as to render the car- 
rier liable in case she falls while attempting to carry her burdens off 
the train without assistance. 
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NELSON v. N. J. SHORT LINE R. R. 


(Chaucery Court of New Jersey, Sept., 1907), 


Preliminary Injunetion—Trespass— Condemnation. 


On motion for a preliminary injunction. 

Heard on bill and affidavits and answering affidavits. 

Mr. Ephraim Cutter for complainant. 

Mr. Willard P. Voorhees for defendant. 

(MEMORANDUM) 

STEVENSON, V. C.: After learning that an appeal had been 
taken in this case from the order advised by me denying the motion 
for an injunction on terms, it became my duty to set forth in writing 
the reasons for the order which | had advised. Before undertaking 
this work a motion for a preliminary injunction to restrain a railroad 
company from appropriating land before making compensation there- 
for was argued before me in the case of Menge v. Morris and Essex 
Railroad Company. The argument and disposition of this motion 
involved the consideration of practically everything which had been 
presented and discussed in this Nelson case, except the definition of 
the conditions to which the defendant must submit in order to pre- 
vent the issuing of an injunction. The opinion in the Menge case, 
which has recently been filed, follows the decision in this case and 
discusses the same at some length, and might perhaps be referred to 
as a sufficient statement of the reasons which in my judgment sus- 
tain the order made in this case in which the appeal has been given. 

In each of these cases the defendant, a railroad corporation, stood 
before this court as a trespasser, and the trespass consisted in the 
attempted appropriation of lands of the complainant for the defend- 
ant’s railroad in violation of the constitutional and statutory rules 
which protect private property owners against injustice and oppres- 
sion on the part of corporations. 

The general rule was recognized that the writ of injunction will 
go to restrain such a trespass even in the absence of any facts showing 
the inadequacy of the complainant’s remedy at law. Pratt v. Rose- 
land R. R. Co., 50 N. J. Eq. 150 (1892) and cases cited on page 154; 1 
Pom. Eq. Rem. p. 762; Kerr on Inj. (4th Ed. 1903) 85; Lewis on Em. 
Dom. Sec. 631; Morris Canal Co. v. Jersey City, 26 N. J. Eq. 294 
(1875); Hart v. Leonard, 42 N. J. Eq. 417, (Ct. of E. & A. 1886); 
Township of Franklin v. Nutley Water Co., 53 N. J. Eq. 601, 606, 
(1895). 

In 1871 Chief Justice Beasley sitting for the Chancellor expressed 
a doubt whether the modern English doctrine above set forth had been 
adopted in New Jersey. Erie R. x Cav. Do bk. & W. BR: BR. Co 91 
N. J. Eq. 283, 292. I think, however, that eekuithebudiian the pecu- 
liar reversal of Vice Chancellor Van Fleet’s decision in Pratt v. Rose- 
land R. R. Co., supra, by the Court of Errors and Appeals without 
opinion or explanation (58 N. J. Eq. 585) the modern English doctrine 
has been repeatedly recognized as in force in this state, especially since 
the decision of the Court of Errors and Appeals in Hart v. Leonard, 
supra. 
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The rule under consideration, however, seems to rest upon the 
policy of restraining corporations from wilful and intentional aggres- 
sion as the authorities above cited amply show. But where the 
appropriation of the complainant’s property is not of such a char- 
acter—where the corporation has intended in good faith to comply 
with the law but finds itself by some accident or mistake in the posi- 
tion of a trespasser, the reason for the general rule to a iarge extent 
seems to fail, and the question whether or not an injunction should 
issue remains to be determined after due weight has been given to 
those considerations which are deemed important or controlling in 
all cases where a preliminary injunction is applied for to restrain an 
ordinary trespass. Wood y. Charingcross Ry. Co., 33 Beav. 290 
(1863); Pickert v. Ridgefield Park R. R. Co., 25 N. J. Eq. 316 (1874) ; 
Lanterman v. Blairstown R. R. Co., 28 N. J. Eq. 1 (1877); Mettler 
v. Easton, etc., R. R. Co., 25 N. J. Eq. 214 (1874) ; Ocean City R. R. 
Co. v. Bray, 57 N. J. Eq. 164 (1898). See also Peck v. Schenectady 
Rv. Co., 170 N. Y. 298 (1962), and the line of cases in New York 
cnown as the Elevated Railway Cases, 90 N. Y. 122; 104 N. Y. 269; 
122 N. Y. 1, and 125 N. Y. 186. 

In such a case, i. e., where there has been no wilful or inten- 
tional violation of the complainant’s rights, if the defendant corpora- 
tion has the right to condemn the complainant’s land and stands 
ready to institute and diligently prosecute condemnation proceedings, 
and also to pay into this court a sum of money sufficient to cover any 
possible award which may be made to the complainant in the con- 
demnation proceedings, it would seem that the complainant is placed 
in substantially the same position that he would have occupied if the 
defendant had proceeded originally in strict compliance with all con- 
stitutional and statutory requirements. It would also seem that the 
case does not call for any punitive application of the law to the defend- 
ant corporation on account of any wilful aggression on its part so as 
to make it necessary that both the corporation and the public should 
suffer from the temporary suspension of an important public work. 
An injunction, it seems to me, in the class of cases under considera- 
tion, would do the complainant no good whatever, but only do harm 
to the defendant corporation and the public, and in some cases a great 
deal of harm. 

Applying these principles which are discussed at some length in 
the above mentioned opinion in the Menge case to the present case, 
the conclusion was reached that the complainant was not entitled to a 
writ of injunction in the absence of any evidence that his remedies at 
law were not entirely adequate provided the defendant would comply 
with terms which would secure bevond question to the complainant 
the recognition and enforcement of all his rights. 

In regard to the terms upon which the injunction was denied, the 
propriety of which the defendant challenges by its appeal, little if any 
explanation is necessary. ‘he complainant’s property has not been 
lawfully appraised, nor his any inquiry been made in regard to his 
damages. It may be that the sum of money heretofore paid into 
court includes an amount which would be awarded to him as the 
value of his land if he waived his constitutional rights and accepted 
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the award precisely as if he had been made a party thereto. It may 
be that if the complainant declines to accept this award, as he has a 
perfect right to do, the portion of the fund which he would be able 
to take would revert to the defendant corporation which paid the 
same into court. A new condemnation proceeding to which the com- 
plainant is made a party, will then result in ascertaining the value of 
his estate in the land taken, together with his damages. Whatever 
may be the status of any possible portion of the fund in court which 
represents the value of the complainant’s estate, and which the other 
owners therefore cannot obtain for themselves, the fact remains that 
the defendant, the New Jersey Short Line Railroad Company, a pri- 
vate corporation, has assumed to take the private property of the 
complainant for the public use of a railroad “without just compensa- 
tion first made” to the complainant. The complainant may disregard 
the condemnation proceedings which have been taken as utterly void 
as to him, and he may yet in a lawful proceeding to which he is a 
party, and by which he is bound, show that a substantially larger sum 
is justly due him for the value of his property and the amount of his 
damages than the residuum of the fund now in court which will re- 
main after the owners who are parties to the condemnation proceed- 
ings have received their shares. 

It seems to me that if I have not erred in making the defendant’s 
case an exception to the general rule under which preliminary in- 
junctions are issued against corporations restraining them from appro- 
priating private property before making compensation, the defendant 
should be allowed the benefit of the exception only upon terms which 
practically place the private property owner in the same position as if 
the amount of an award binding upon him had been paid into court. 
The defendant railroad corporation while found to have acted in the 
matter without wrongful intent—without actual intent to violate the 
complainant’s right, nevertheless is not without blame. The affida- 
vits of the defendant, although denying notice of the complainant’s 
occupancy, do not exclude the inference that careful inquiries duly 
prosecuted might have disclosed the occupancy and probably the lease 


of the complainant. The defendant corporation is not acquitted of 
wrong-doing by the decision of this court in this case. On the con- 
trary, it stands before the court as a trespasser. This court merely 


adjudges thatthe railroad corporation is not an intentional or wilful 
trespasser, and therefore should not be subjected to the hardship of 
an injunction, provided, however, this trespassing corporation will 
comply with conditions which put the complainant in substantially the 
same position as if he had been made a party to the condemnation 
proceedings, and his just compensation thus lawfully ascertained had 
been paid into court. The defendant cannot possibly suffer by the 
imposition of these terms except so far as it may turn out that the 
amount of money which it has already paid into court together with 
the amount which it now is required to pay, shall exceed the sum total 
of what is found due to the complainant and the other parties inter- 
ested as owners. Any excess of course will be repaid to the defend- 
ant. It would seem that a railroad corporation which has in fact vio- 
lated the constitutional rights of a land owner by appropriating his 
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property, ought not to complain of so slight an inconvenience. While 
the court, it seems to me, should require an amount to be paid which 
will certainly cover any award which may be made to the complainant, 
there is no difficulty in fixing an amount which the defendant can pay 
into court without suffering any very great inconvenience. ‘The de- 
posit of $400 called for in this case does not seem to me to be ex- 
cessive. 

In dealing with the question of the imposition of terms upon 
which an injunction of the general kind under consideration will be 
denied, reference may be made to the case of Attorney General v. Pat- 
erson, 60 N. J. Eq. 383, although the situation presented by that case 
differs widely from the one presented to the court in this case. 


EMPIRE CREAM SEPARATOR CO. v. DE LAVAL DAIRY SUPPLY CO. 


(N. J. Supreme Court, Sept. 19, 1907). 


1. Libel and Slander—Pleading 
—Declaration—A count, which 
charges that the defendant spoke 
or published certain words con- 
cerning the plaintiff, and that he 
spoke them meaning that the 
plaintiff was guilty of certain 
specified fraudulent conduct, is 


2. Same—Privileged Communi- 
cations.—The general allegation 
that words were maliciously spok- 
en or published is sufficient, al- 
though the words might otherwise 
be privileged. 


3. Corporations—Liability for 


Slander—Actions.—A private cor- 
poration may be sued for slander. 


within section 106, p. 568, acts 
1903, which permits a pleader to 
aver that the words were used in 
a defamatory sense, specifying 
such defamatory sense, without a 
prefatory averment to show how 
such words were used in that 
sense. 


4. Libel and Slander—Pleading 
—Special Damages.—There was 
no need to allege special damages, 
as in both counts the language 1m- 
puted was actionable per se. 


Action by the Empire Cream Separator Company against the De 
Laval Dairy Supply Company. Demurrer to declaration overruled. 


The declaration in this case contains two counts: one for libel, 
and the other for slander. There is a demurrer to each of the counts. 
The first count charges that the plaintiff was manufacturing and sell- 
ing cream separators, and that the defendant falsely and maliciously 
published a defamatory libel, as follows: “To traveling and supervis- 
ing representatives and agents: It may be of interest and business use 
to you to know what the Empire people (meaning the plaintiff) are 
proposing to do in a separator way. All our reports indicate that they 
(meaning the plaintiff) have had a very poor season thus far, and that 
their (meaning the plaintiff's) trade has fallen off fully half in most 
sections. Now we learn that they (meaning the plaintiff) have 
decided to abandon their present type of bow/ construction, and have 
already made up the first lot of machines of a modified ‘disc’ type of 
construction, going as far in this direction as they dare toward an in- 
fringement of the De Laval patents. This new machine (meaning 
the machine of the plaintiff) will not be placed on the market, of 
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course, until they (meaning the plaintiff) have cleaned up their stock 
of the present style, which is said to be very large; there being some 
5.000 machines in their works, stores, beside distributing stocks scat- 
tered across the country. They (meaning the plaintiff) are said to 
be striving hard now to unload these machines onto agents and dealers 
without restriction as to price, so as to be free to put out the newer 
style. This is being accomplished so slowly, though, that their shop 
force has been very much reduced, and the shops have been closed 
down altogether several alternating weeks, which plan will likely be 
continued during the summer. It will certainly be of interest to their 
(meaning the plaintiff's) agents and prospective purchasers of their 
machines for use to learn that they are having unloaded onto them a 
type of machine that is being abandoned by the manufacturers as 
inferior and too poor to remain in the separator race. There is no 
doubt of what is planned in this respect, and you may assert it posi- 
tively when there is occasion to do so.” This is followed by the 
words: “Meaning thereby that the plaintiff, believing the cream sepa- 
rators manufactured by it to be of defective and improper construc- 
tion and type and of inferior workmanship and design, deceitfully and 
fraudulently induced its agents and dealers to purchase such machines 
upon the false representation that they were of proper construction 
and type and of proper workmanship; that the plaintiff was fraudu- 
lently concealing from such agents and dealers that it was about to 
abandon the manufacture of such machines, and was about to sub- 
stitute a machine of different type and construction.” Other mean- 
ings are attributed to the alleged defamatory words, which need not 
be set out in extenso. 


Argued June term, 1906, before Fort, Garretson and Reed, JJ. 
Messrs. Riker & Riker for plaintiff. 
Mr. Robert N. McCarter for defendant. 


REED, J. (after stating the facts as above): It is perceived that 
the innuendo declares that the meaning of the defendant in publishing 
the alleged defamatory words was that the plaintiff, believing its 
machines to be defective, fraudulently induced its agents and dealers 
to buy them upon the false representation that they were of proper 
construction, and that the plaintiff fraudulently concealed from its 
agents and dealers that it was about to abandon the manufacture of 
these machines and substitute another type of machine. The purport 
of this innuendo is that the plaintiff lied to its agents and purchasers, 
for the purpose of unloading upon them inferior machines. It cannot 
be denied that the written publication of a charge of this kind is 
libelous per se. If, therefore, the count is within section 106 of the 
act of 1905 (P. L. 1903, p. 568), it contains a charge of libel. This sec- 
tion permits the plaintiff to aver that the words were used in a defam- 
atory sense, specifying such defamatory sense, without a prefatory 
averment to show how such words were used in that sense. The 
counsel for the demurrant, however, insists that the words actually 
published are not in themselves libelous, and that the pleader has not 
availed himself of the privilege conferred by section 106, by averring 
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that the words were used in a defamatory sense specifying such sense. 
This view is not tenable. The purpose of the statute is pointed out 
in the case of Hand v. Winton, 38 N. J. Law, 122. It was to enable 
the pleader to impute any meaning he desired to the published words. 
Such meaning can be challenged only by denial of the libel. Upon 
demurrer to the declaration, the imputed meaning of the words com- 
plained of is admitted by the demurrant. The pleader in the present 
case charged that the defendant published a certain defamatory libel, 
setting it out. He then charges that defendant meant by such words 
to charge that the plaintiff had been guilty of such conduct as, if 
falsely charged and published in writing, would be libelous. It would 
be hypercritical to say that a charge that certain words were used in a 
defamatory sense was within the statute, and a charge that certain 
words were published by the defendant, by which he meant to charge 
certain words which were libelous, was aside from the statute. In 
both instances the words, as interpreted by the pleader, are charged 
to be defamatory ; that is, used in a defamatory specified sense, and the 
sense is specified. Indeed, upon examining the case of Feder v. Her- 
rick, 43 N. J. Law, 24, the declaration charged that the defendant did 
publish a certain defamatory and libelous matter, setting out the 
matter and the meaning thereof, without otherwise charging that the 
matter was used in a defamatory sense. On demurrer, the declaration 
was held sufficient. It is also observed in this case that the meaning 
attributed to the alleged defamatory article is to charge personal 
misconduct, and not merely a slander of the character of the plain- 
tiff's goods. We think, therefore, the count charging the libelous 
publication libelous per se, and requires no statement of special dam- 
ages to support the action. In regard to the ground taken by the de- 
murrer that the publication was privileged, because made to its own 
employees, and that there was no charge of express malice on the 
part of the defendant in uttering this alleged libel, we think this point 
is met by the express charge of malice in the publication of the alleged 
libelous article. Andrew v. Deshler, 43 N. J. Law, 16-21. Upon the 
demurrer to the first count, there should be judgment for the plaintiff. 

The second count of the declaration sets out facts similar to the 
first, with the single feature of difference that in the first the defama- 
tory words are alleged to have been published, while in the second 
they are alleged to have been uttered in a certain discourse. The 
same points made in regard to the insufficiency of the first count are 
repeated as the grounds for demurrer to the second count. An addi- 
tional ground for demurrer is that there is no cause for an action for 
slander, because a corporation cannot be guilty of slander. It is 
settled in this state that a corporation may be guilty of libel, and, con- 
ceding the liability of corporations for defamatory words written by 
its officers or agents, it is impossible to conceive on what ground im- 
munity can be claimed for it for defamatory words spoken by its offi- 
cers or agents. 

Another ground upon which the demurrer to the second count is 
placed is that the alleged defamatory matter set forth in the count is 
not actionable per se; therefore no cause for action is shown, because 
no special damage is alleged. I have already remarked that, the 
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cause for action set forth in the first count being for libel, the allega- 
tion of special damages was not essential. If the words spoken are 
also slanderous per se, then no special damages need be alleged to 
support the second count. The charge seems to be clearly that the 
defendant imputed to plaintiff fraudulent conduct in the conduct of its 
business. Language which imputes to one fraud, or want of integ- 
rity in his business, is actionable per se. Any charge of dishonesty 
against a party in connection with his business, whereby his character 
in such business may be injuriously affected, is actionable. The cases 
upon this point are collected in 25 Cyc. p. 342. There was no need of 
alleging special damages to support the count against a demurrer. 
Whether there was a sufficient allegation of special damages therefore 
need not be discussed. 

It was pressed upon the argument that both counts were defec- 
tive because it was charged that the defendant published the alleged 
defamatory words, and it was not charged that the defendant by its 
agents published or spoke the alleged defamatory words. This point 
we have not considered, as it was not one of the grounds for demurrer. 

There should be judgment for the plaintiff on the demurrer. (67 
Atl. Rep. 711). 


RECENT STATE DECISIONS OF GENERAL INTEREST. 





(Chiefly Concerning Matters of Practice). 


Divorce—Grounds—Adultery—Defense of Insanity—A husband 
is not entitled to divorce on the ground of adultery, where the wife 
at the time of the commission thereof was insane. Though there 
may be some doubt as to the right of the Court of Chancery in a suit 
for divorce on statutory grounds to enforce purely equitable rules 
and maxims against the complaining party, yet where that question 
has been considered in this state the right has been recognized. (Kretz 
v. Kretz, N. J. Chancery Ct., June 27, 1907. Opinion by Leaming, V. 
C. Rep. in 67 Atl. Rep. 378). 








Master and Servant—Injury to Servant—Assumption of Risk— 
Judges Powers—Order for Judgment.—An employe may not take 
chances, and, in case of ill results following the risks thereby as- 
sumed, charge them to the master. Such conduct, resulting in injury, 
constitutes the assumption of risk that prevents recovery. A judge 
of the Circuit court, specially appointed, may not sign an order for 
judgment in the Supreme court under section 210 of the practice act 
(P. L. 1903, p. 592). A justice of the Supreme court only may make 
such an order. (McConnell v. Alpha Portland Cement Co., N. J. Er- 
rors and Appeals, July 2, 1907. Opinion by Fort, J. Rep. in 67 Atl. 
Rep. 346). 


MISCELLANY 
A NEW JUSTICE APPOINTED. the nomination of Vice-Chancel- 
lor James J. Bergen, of Somerset 


On Oct. 11, Governor Stokes county, as a Supreme court Justice 
sent in to the New Jersey senate in the place of Mr. Justice Gar- 
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retson, deceased. The senate con- 
firmed the nomination next day. 
Mr. Bergen was promptly sworn 
in, both as Justice of the Supreme 
court and as a member of the 
Court of Errors and Appeals, and 
almost at once began his duties by 
sitting in the Somerset Oyer and 
Terminer to complete some im- 
portant criminal business, includ- 
ing a trial for murder. As the bus- 
iness of this court was much be- 
hind, he held both day and even- 
ing sessions, thus continuing his 
usual practice of expediting the 
termination of causes before him. 
At present writing it has not been 
decided just over what circuits he 
will preside. 


A NEW VICE CHANCELLOR. 





Chancellor Magie, on Oct. 23 
last, appointed Mr. Edwin Robert 
Walker, of Trenton, to succeed 
Vice-Chancellor Bergen, who was 
recently elevated to the Supreme 
court Bench. 

Mr. Edwin Robert Walker was 
born in Rochester, N. Y., Sept. 13, 
1862. He received his education 
at the State Model School in Tren- 
ton, afterward reading law with 
S. Meredith Dickinson and Garret 
D. W. Vroom. He was admitted 
to the State Bar as attorney in 
1886 and as counselor in 1889, and 
became counsel for the Board of 
Freeholders of Mercer county in 
1891-1893. 

He served as city counsel of 
Trenton from 1892 to 1894. Mr. 
Walker’s ancestors were Quakers, 
who settled in Burlington in 1678. 
In 1679-1680 Mahlon Stacy, one 
of Mr. Walker’s forebears, pur- 
chased land and built a mill on 
the site of what is now Trenton. 
He was the real founder of the 
city, although Judge Trent was 
later honored by having the place 





named after him. Mr. Walker is 
a member of the New Jersey So- 
ciety, Sons of the Revolution. He 
was married June 20, 1891. 

ln 1896 Colonel Collins appoint- 
ed Mr. Walker as judge advocate 
of the Second Regiment, with the 
rank of captain. When Colonel 
Collins was elected general of the 
Second Regiment he reappointed 
Mr. Walker judge advocate with 
the rank of major, which position 
he still holds. 

The new Vice-Chancellor is a 
Democrat, and was the last Dem- 
ocratic counsel for the Board of 
I'reeholders of Mercer county, 
and was likewise the last Demo- 
cratic city solicitor. 


ANECDOTE OF CORTLANDT 
PARKER. 


Many years have passed since 
first | met Cortlandt Parker. It 
was early morning—long before 
mechanics go to labor—and the 
place was a roadside, some miles 
out of the city. Beside the road a 
grief-stricken woman sat sobbing, 
and down the road came an up- 
right figure mounted on a chest- 
nut horse. The woman wore a 
shawl about her shoulders, and as 
the horse and its rider cantered 
noiselessly up, the woman made 
use of the shawl to wipe away her 
tears. The horseman pulled up, 
jumped lightly to the road, and as 
the startled woman looked up, in- 
quired her trouble. Her child 
was sick, perhaps dying, and she 
had run so far on her way to the 
city for a physician. The rider 
asked quickly for the physician’s 
and her own address and then 
bade the woman go home. In an- 
other minute the horse and its 
rider were off on a dead run for 
medical assistance. 
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The horseman was Cortlandt 
Parker, and his ministration to 
the sorrowing mother did not 
cease with the procurement of a 
phvsician. Thus I first met Mr. 
Parker, and thus will | bear him 
in memory. A friend of the 
stricken woman beside the road, 
the friend, likewise, of the best 


men in the land.—N. J. Magazine 
for October 


JUDGE OR BISHOP? 


Dr. Jowett, of Oxford, and Pro- 
fessor Henry Smith were discuss- 
ing the gifts of two Baliol men 
who had been made, respectively, 
a judge and a bishop. Professor 
Smith pronounced the bishop to 
pe the greater man of the two for 
this reason: “A judge, at the most, 
can only say, “You be hanged,’ 
whereas a bishop can say, ‘You 
be damned.” “Yes,” said Dr. 
Jowett, “but if the judge says, 
‘You be hanged,’ you are hang- 
ed.” 


OBITUARY. 


EX-JUDGE MARTiN V. BERGEN. 

Former Judge Martin V. Ber- 
gen died at his home, 404 Linden 
street, Camden, N. J., on Oct. 21 
last. He was sixty-eight years 
old, and had a long public career. 

He was a descendant of an old 
and prominent family, after which 
Bergen county was named. His 
father was Samuel D. Bergen, 
and lived on the Bergen home- 
stead, near Cranbury, where the 
former judge was born on Feb. 12, 
1839. He attended Edgehill school 
at Princeton, and graduated from 
Princeton College in 1863. After 
graduating he read law with the 
late Peter L. Voorhees, in Cam- 
den, and was admitted to the Bar 
as an attornev at the November 
term. 1866, and as counselor at 
the November term, 1869. Mr. 
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Bergen was married on [eb. 28, 
1880, to Miss Mary A. Atkinson, 
of Camden. 

He was superintendent of pub- 
lic schools of Camden for several 
terms. Later, in April of 1902, he 
was appointed Judge of the Dis- 
trict court of Camden county, 
which position he held «until his 
term expired in March of this 
vear. He was a brother of the 
late Congressman C. A. Bergen. 

BOOK NOTICE. 

THE LAW of Landlord and Ten- 
ant in New Jersey, with forms. 
By W. Locke Rockwell. New- 
ark: Soney & Sage, 1907. Pp. 
161. Buckram. Price, $2.50. 
This volume is a compilation of 

the statutory and case law of New 
Jersey, relating to landlords and 
tenants. It is stated in the preface 
to be intended primarily for land- 
lords, tenants and real estate 
brokers. Where the statutes are 
quoted they are usually given ver- 
batim. The matter is treated top- 
ically under about thirty different 
heads. 

While the volume was not pre- 
pared for lawvers, it will serve a 
goou purpose in enabling them to 
discover quickly any usual point 
in the Landlord and Tenant Law. 
There are a great many landlords 
of New Jersey property residing 
out of the state who might be 
glad to possess this volume, but 
we presume they are not easily 
to be reached. So far as we have 
been able to examine this volume 
there are no New Jersey cases of 
importance which are not referred 
to in some portion of this work. 
The forms at the end are of the 
usual character. For the practical 
purposes for which it was intend- 
ed, it is as well designed as it is 
carefully prepared. 
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